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did not disagree with the Special Bench decision
in Mt. Akbari Begum v. Rahmat Husain (1), where-
in it was held by Sulaiman, C.J., that a party could
resile from the agreement, before the referee made
his statement.

In the present case, it has not been found whe-
ther the application of Gian Chand resiling from
the agreement was filed previous to the order of
the Court appointing Shri Satish Chander as a
new referee or afterwards. but it is common
ground that the plaintiff had resiled from this
agreement before the newly appointed referee had
made his report. He could, therefore, under the
law, resile from the agreement and ask the Court
to decide the case on merits.

In view of what I have said above. this appeal
is accepted, the judgment and decree of the lower
appellate Court are set aside and the case is sent
back to the trial Court for decision on merits. The
parties will, however, bear their own costs in this
Court. Parties have been directed to appear in
the trial Court on 10th October, 1960.

K.S.K.

APPELLATE CRIMINAL.
Before D. Falshaw and Gurdev Singh. JJ.
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Criminal Appeal No. 10 of 1960.

Code of Criminal Procedure (V of 1898)—Section 247-
Object and meaning of—Complaint filed by the Registrar
of Companies—Complainant absent but the accused plead-
ing guilty—Conviction of the accused—Whether legal—

(1) ALR. 1933 All 861.
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Discretion exercised by the magistrate—Whether can be
interfered with in appeal or revision.

Held, that the object of section 247 of the Code of
Criminal Procedure is to prevent the complainant being
dilatory in the prosecution of his case, but it nowhere lays
down that in all cases, where the complainant is found to
be absent on the date of hearing, the case has to be dis-
missed. On the other hand, it vests discretion in the
Magistrate to adjourn the hearing of the case to some other
date, or to proceed with the case even if the complainant
is not present at the trial of a summons case. The last
part of section 247, Criminal Procedure Code, clearly lays
down that the Magistrate need not dismiss -a complaint,
if he is of the opinion that it would be proper to adjourn
the hearing. From this it is evident that the dismissal of
the complaint on account of the complainant’s absence is
not to follow as a matter of course, but before passing such
an order the Magistrate has to apply his mind to the facts
of the case before him and to consider whether it would
not be proper to adjourn the hearing instead of dismissing
the complaint. The proviso to this section further em-
powers the magistrate trying a summons case to proceed
with it despite the absence of the complainant. If he
finds that the attendance of the complainant is not neces-
sary, he can pass an order dispensing with his attendance
and then proceed with the case. This power can be exer-
cised at any stage of the proceedings and, even on a day
the complainant is not in attendance. For exercise of such
powers no formal application is necessary and the Court
can act suo motu, if acting under the proviso to section 247,
Criminal Procedure Code, it is of the opinion that per-
sonal attendance of the complainant is not necessary and
the case be proceeded with despite his absence. In cases
like the present when the complaint has been filed by a
responsible Head of the Department like the Registrar of
Companies who cannot be expected to attend each and
every case filed in his name, the power to dispense with
the attendance of the complainant should be freely exer-
cised by the Courts as his absence at the date of hearing
is not likely to prejudice the fair trial. If at any stage
of the trial the Courts deem the presence of the com-
plainant necessary, there is nothing to debar them from
ordering the complainant to be present at a particular
hearing, but to insist that a busy public servant who has
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multifarious duties to discharge should attend each and
every complaint filed in his name would result in delaying
the proceedings and would certainly be not in the interests
of justice.

Held, that where on a date of hearing the complairant
is absent but the accused plead guilty and the magistrate
convicts them on their plea, the conviction is legal and it
cannot be said that the accused were entitled to acquittal.
Once the magistrate exercises his discretion under section
247, Code of Criminal Precdure, the Court of appeal or re-
vision would be reluctant to interfere with it unless the
discretion has been exercised in an arbitrary manner cv
against judicial principles. '

Appeal from the order of the Court of Shri Parshotem
Sarup. Sessions Judge, Jullundur, dated the 5th October.
1959, reversing that of Shree Karta Kishan, Additional
District Magistrate, Jullundur, dated the 3rd June. 1960.
and acquitting the respondents.

K. L. Jacca, ASSISTANT ADVOCATE-GENERAL, for the
Appellant.

G. S. GrREwaL, Wity B. S. Binpra., Apvocates, for the
Respondents.

JUDGMENT

GURrDEV SINGH, J.—This order will dispose of
two Criminal Appeals Nos. 10 and 11 of 1960, as
the points arising for decision in both the cases are
the same.

On 18th December, 1958, the Registrar of Com-
panies Punjab and Himachal Pradesh, instituted
two complaints in the Court of Additional Dis-
trict Magistrate, Jullundur, under sections 220/162
and 159/162 of the Companies Act against Messrs
Malwa Agricultural Society, Ltd., and its four
Directors, namely, Gurdial Singh Gill, Dr. Autar
Singh Gili, Dr. Igbal Singh and Shri Jagdish
Singh (respondents before us). It was alleged
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that the Company and its Directors had committed The bta"ev
default and failed to file the annual balance-sheet gl
and the return, which should have been furnished Singh Gill
to the Registrar at the latest by 22nd October, 34 others
1958, in spite of notices issued to each of them in- gyrgev Singh,
dividually. : J,

On 3rd June, 1959, when the summary trial
in both the cases commenced all the four Directors
of the Company appeared and pleaded guilty.
Thereupon the learned Additional District Magis-
trate convicted each of the Directors in both the
cases. In the case in which they were prosecuted
under sections 220/162 of the Companies Act,
Gurdial Singh, respondent, Managing Director,
was sentenced to a fine of Rs. 200 while the other
three Directors Dr. Autar Singh, Dr. Igbal Singh
and Shri Jagdish Singh, were ordered to pay a fine
of Rs. 100 each. In default of payment of fine
Gurdial Singh = was, dlrected to. undergo two
months simple 1mprlsonment and the remaining
Directors to one month’s:imprisonment of the same
nature, In the other case under sections 159/162
Companies Act, a fine of Rs. 100 was, 1mposed upon
Gurdial Singh and RBs..50 on each of the other three
Directors. In default of ‘payment Gurdial Singh
was ordered to undergo one month’s and others to
15 days’ simple imprisonment. The Iearned Magis-
trate, however, passed no order with regard to the
acqulttal or conviction of the Malwa Agricultural
Society, Ltd., in any of the two cases.

Desipte the fact that all the Directors of the
Company had been convicted on their admission
of guilt, they went up in appeal in both the cases.
The learned Sessions Judge, Jullundur, while not-
ing that the accused had been convicted on their
own admission of gullt accepted their appeals, be-
ing of the opinion that since the Registrar of the
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Companies (complainant in the case) was not pre-
sent at the hearing in the trial Court, they were
entitled to acquittal and the Magistrate had no
power to convict them. Aggrieved with this order
of the learned Sessions Judge, dated Sth October,
1959, in both the cases referred to above, the State
has come up to this Court in appeal. -

On going through the record we find that the
order of the learned Sessions Judge acquitting the
accused in both the cases is not only against the
provisions of the law but also without jurisdiction.
The trial of the present respondents by the Magis-
trate was a summary one under section 260, Cri-
minal Procedure Code. Section 414 of the Code
lays down that in such a case there shall be no
appeal by a convicted person if the Magistrate
acting under SeCtlon 260 passes a sentence of fine
not' exceeding Rs. 200. The various sentences
awarded to the accused in the two cases which
have given rise to these appeals have been set out
above. Gurdial Singh (respondent), the Manag-
ing Director of the Company, in one case was sen-
tenced to pay a fine of Rs. 200 and in the other
Rs. 100. Since sentences of none of the accused ex-
ceeded Rs. 200 it is obvious that no appeal lay
against the orders of their conviction. The learned
Sessions Judge thus acted without jurisdiction in
entertaining the appeals and passing the order
acquxttmg the present respondents.

Even on merits the order of the learned Ses-
sions Judge cannot be sustained. He was ap-
parently labouring under the impression that once
the complainant in a summons case was found to
be absent the Magistrate had no option bt to
dismiss the complaint and acquit the accused.
This is clearly a mistaken view of law. Section
247, Criminal Procedure Code, runs as under ;:—

“If the summons has been issued on com-
plaint, and upon the day appointed for
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the appearance of the accused, or any
day subsequent thereto to which the
hearing may be adjourned, the com-
plainant does not appear, the Magistrate
shall, notwithstanding anything here-
inbefore contained, acquit the accused
unless for some reason he thinks proper
to adjourn the hearmg of the case to
some other day :

Provided. that where the Magistrate is of
Oplmon that the personal attendance of
the complainant is not necessary, the
Magistrate may dispense with his at-
tendance, and proceed with the case.”

The object: of this provision of law is to pre-
vent the complainant being dilatory . in the pro-
seeution of his case, but it nowhere lays down that
in all cases, where the complainant is found to be
absent on, the date of hearing, the case has to be
dismissed. On the other hand, it vests discretion
in the Magistrate to adjourn the hearing of the
case to some other date, or to proceed with the
case even if the complainant is not present at the
trial of a summons case. The last part of section
247, Criminal Procedure Code, clearly lays down
that the Magistrate need not dismiss a complaint,
if he is of the opinion that it would be proper to
adjourn the hearing. From this it is evident that
the dismissal of the complaint on account of the
complainant’s absence is not to follow as a matter
of course, but before passing such an order the
\/Iaglstrate has to apply his mind to the facts of
the case before him and to consider whether it
would not be proper to adjourn the hearing instead
of dismissing the complaint.

The proviso to this section is an important one,
though it is frequently ignored. It further em-
powers the Magistrate trying a summons case to
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proceed with it despite the absence of the com-
plainant. If he finds that the attendance of the
complainant is not necessary, he can pass an order
dispensing with his attendance and then proceed
with the case. This power can be exercised at any
stage of the proceedings and, in my opinion, even
on a day the complainant is not in attendance. For
exercise of such powers no formal application is

necessary and the Court can act suo motuy, if act-

ing under the proviso to section 247, Criminal Pro-
cedure Code, it is of the opinion that personal at-
tendance of the complainant is not necessary and
the case be proceeded with despite his absence. In
cases like the present when the complaint has been
filed by a responsible Head of the Department like
the Registrar of Companies who cannot be expect-
ed to attend each and every case filed in his name,
the power to dispense with the attendance of the
complainant should be freely exercised by the
Courts as his absence at the date of hearing is not
likely to prejudice the fair trial. If at any stage
of the trial the Courts deem the presence of the
complainant necessary, there is nothing to debar

‘them from ordering the complainant to be present

at a particular hearing, but to insist that a busy
public servant who has multifarious duties to dis-
charge should attend each and every complaint
filed in his name would result in delaying the pro-

ceedings and would certainly be not in the interest
of justice.

In the present cases the Registrar of Com-
panies had made formal applications praying for
his exemption from personal attendance at the
trial. Unfortunately no order in this connection
was passed by the learned Additional District
Magistrate. Though the Magistrate should have
promptly disposed of these applications, yet noth-
ing could prevent him from exercising his power
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under the proviso to section 247, Criminal Pro-
cedure Code, at a later stage to dispense with the
attendance of the Registrar of Companies.

In support of his view that the Magistrate had
no option but to dismiss the complaint and acquit
the accused once the complainant had absented
himself, the learned Sessions Judge laas relied upon
Arjandas Tulsidas v. G. K. Bhagat (1), and our at-
tention has also been drawn to a Single Bench deci-
sion of this Court in Daulat Ram v. Ram Kishan
and others (2). There is nothing in the Ajmer
decision to warrant the contention that irrespec-
tive of the power that vests under proviso to sec-
tion 247, Criminal Procedure Code, the Court has
to dismiss a complaint in a summons case once
the complainant is found to be absent. In the
Punjab case Bhandari, C.J., relied upon a decision
of the Madras High Court in Venkatarama Aiyar
v. Sundaram Pillai (3), and observed—

“When the complainant failed to appear in
the Court the Magistrate was under an
obligation to dismiss the complaint un-
less he was of the opinion that the case
should be adjourned to another date.”

While applying the above authority the learn-
ed Sessions Judge in the present cases ignored the
underlined portion of these observations. Apart
from this I find that neither in the Punjab case nor
in Madras case quoted above, any notice was taken
of the proviso to section 247, Criminal Procedure
Code. The decision in Aymer Mumczpal Commit-
tee v. Jethanand Wadhumal (4), is more in point.
While dealing with a complaint instituted by a

1) AILR. 1954 A]mer 31(2)
2) A.LR. 1958 Punj, 317.
3) ALR. 1923 Mad. 439.
) ALR.

(
5
4) 1956 Ajmer 21.
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public servant the learned Judicial Commissioner
observed— _

“Under the proviso, the Magistrate may in
his discretion dispense with the personal
attendance of a public servant com-
plainant' if his personal attendance is
not required. The Magistrate may
exercise a discretion suo motu or on the
application of the public servant con-
cerned.”

As o_bserved by Mosley, J., in U Tin Maung and
another v. The King (1), though section 247 lays
down the general principle that an accused in a
summons case is entitled to acqulttal if the com-
plainant is absent without sufficient cause, yet the
section itself, and the proviso attached to it, indi-
cate beyond any manner of doubt that the Magis-
trate has a discretion in proper cases to adjourn
the hearing, or to proceed with the case by exempt-
ing the complainant public servant from appear-
ance. It may be noticed here that prior to the re-
cent amendment of the Criminal Procedure Code.
the proviso to section 247, Criminal Procedure
Code, empowered Magistrate to exempt from ap-
pearance the complainant only if he happened to be
a public servant, but as a result of Criminal Pro-
cedure (Amendment) Act No. 26 of 1955, the power
to dispense with the attendance of the complainant
who is not a public servant has also been conferred
upon the Magistrate. This indicates that the
Magistrates dealing with the summons cases™ are
not to dismiss the complaint merely because the
complainant happens to be absent, but they should
apply their mind to the facts of each case and in
fit cases dispense with the attendance of a com-
plainant and to proceed with the trial so that jus-
tice be done to the parties.

(1) ALR. 1941 Rangoon 202.
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In the two cases before us the learned Sessions
Judge acquitted the respondents under mistaken
impression that the respondents were entltled to
acquittal as on the date of the the hearlng before
the Additional Dlstrlct Maglstrate the complamant
happened to be absent. His attention does not ap-
pear to have been drawn to the fact that the trial
Maglstrate had the power to adJourn the cases and
if he deemed 1t proper to proceed with, the cases
and dlspense w1th the attendance of the com-
plainant. ' In the present caSes it appears that the
learned. Addltlonal District Maglstrate decided to
act under the prov1so and that is. Why he nelther
ad]ourned ‘the cases; when the complamant was
found to be absent, nor acqu1tted the respondents
Thus he, acted quite properly because the accused
were ‘not contestmg the. allegatlons and had con-
fessed their guilt pleadlng guilty. In the circum-
stances there was no 3ust1ﬁcat10n for the learned
Sessmns Judge to .interfere with. the order of the
Maglstrate recording the respondents convlctlons
at their own admission of guilt. - Once the Magls-
trate exercises his discretion under section 247,
Cr1m1na1 Procedure Code, the Courts of ‘appeal or
revision would be reluctant to 1nterfere with it
unless the dlscretlon has been exercised in an ar-
bitrary manner or agamst judicial principles.

For the reasons recorded above I accept both
the appeals and set aside the order of the learned
Sessions Judge restoring that of the Additional
District Magistrate in both the cases, as a result of
which all the four respondents stand convicted
under sections 220/162 and 159/162 of the Com-
panies Act. For their conviction ~ under sections
220/162, Companies Act, Gurdial Singh shall pay
a fine of Rs. 200 or in default undergo simple im-
prisonment for two months while the other three
Respondents, Dr. Autar Singh, Dr. Igbal Singh and
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Shri Jagdish Singh shall pay Rs. 100 each as fine
or in default suffer one month’s simple imprison-
ment.

In the other case under sections 169/162,
Gurdial Singh shall pay Rs. 100 as fine or in de-
fault undergo one month’s simple imprisonment
and the other three Respondents a fine of Rs. 50
each in default of which they shall suffer simple
imprisonment for 15 days. On realization of the
fine the Complainant shall be paid Rs. 100 in the
first case and Rs. 50 in the later as compensation.

Before closing I would like to point out that
the learned Additional District Magistrate did not
pass any order with regard to the Company
(Messrs Malwa Agricultural Society, Ltd.), that
had been impleaded as accused in both the cases.
Since the conviction of this Company has not been
recorded by the Magistrate, his order in both the
cases is tantamount to acquittal of the Company.
In view of the admission of guilt by all the Direc-

- tors of the Company, including the Managing

Director who represented Messrs Malwa Agricul-
tural Society, Litd., the proper course for the Magis-
trate was to convict the Company as well, buf
since the State has not appealed against the Com-
pany, nor impleaded it as a respondent, there is
no question of our recording its conviction, though
we feel that the acquittal of the Company by the
Magistrate was wrong.

Favsuaw, J—I agree.
B.R.T.
CIVIL MISCELLANEOQUS.

Before S. S. Dulat and Prem Chand Pandit, JJ.

BELI RAM qlias BELI MAL aND aNOTHER.—Petitioners.



